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Dear Marsha, 
It has been a month since I began serving my sentence. The great pain I experienced upon my arrival has given way to a deep and abiding despair.  Like a departed soul crossing the River Styx, I am a mere shadow, restless to return to the land of the living but unable to cross back. My hope is that I can serve out my sentence with grace and courage.  In the dark, quiet hours of the night, I think of other men and women who were forced to endure the pain and indignity of incarceration. Some, like Martin Luther King, Mahatma Gandhi, Nelson Mandela, and Rosa Parks, are well known. But most are not. It’s curious and tragic that the United States leads the developed world in the number of its imprisoned citizens. Worse, its inmates have an 84% of recidivism. It makes me wonder what is “corrected” in a “correctional facility.” Perhaps Plato was correct in declaring that “ justice is nothing else than the interest of the stronger.” 
Still, I smile when I think of Rosa Parks because it was the off-hand and derogatory accusation that you were the “Rosa Parks of EPA” that set me on the path that has led me here. It is ironic that EPA officials believed that referring to you as “Rosa Parks” was somehow insulting rather than a compliment attesting to a commitment to human dignity. The chain of events that began at a meeting in Chicago and ended with my incarceration are a testament to the fear and retaliation that results from daring to challenge the powers that be. There are many who prefer to think that the ostensible cause of my conviction and my testimony in your case are unrelated. But the connections are too important to be ignored. 
It all began with a meeting in my office in Chicago. As the Regional Director of the Office of International Activities at EPA-Region 5 (Chicago), I often met with my counterparts from EPA-Headquarters. The  meeting in question took place in my office and included Mark Kassman and others involved with technology transfer.  At the conclusion of that meeting, I asked if the Headquarters staff would be available for a follow-up conference call the next week. It was then that Mark informed me that they were all “grounded” because of a major discrimination suit brought against the Agency by what he called “the Rosa Parks of EPA”.  Following that conversation, I asked a colleague of mine if he knew anything about the suit and the woman who had initiated it. As it turned out, he knew quite a bit about the case and asked if he could pass on the comments that I had heard. That led to being called to testify in court as to what I had heard.
But in testifying, I unwittingly unleashed a vicious series of actions by the Agency bent on intimidation and retaliation. As a senior official, my testimony was viewed as a betrayal of other senior managers whose harassment and bullying led to the suit you were ultimately forced to file. The irony, of course, is that, as a senior official, I was bound by the Agency’s code of ethics which required that I report any instances of racial or sexual harassment, including racial slurs. The fact that EPA funded my travel to Washington to testify clearly indicated the propriety of my appearance.
The Deputy Regional Administrator, Bharat Mathur, once told me that there was no point in “rocking the boat” because the senior ranks were, in fact, a club…a club whose members would always protect each other. To violate this unwritten rule was to invite the full force of the Agency’s retaliatory venom. That a member of the Senior Executive Service subscribed to such a policy was disheartening. It was, nonetheless, true. Shortly after the verdict in your case was announced, I went to Washington for a  meeting. As I walked down the hallway of the of the OIA offices, one door after another was literally slammed shut. One member of the OIA staff stopped me and said I had “some nerve” showing up there. The Amish call it “shunning”. But worse was yet to come. 
Shortly after the beginning of the new Administration, I put forth my request for the remaining available assistance funds to complete and close-out the Baltic Assistance Program which I managed. The Headquarters office refused to process the paperwork that the Regional office had prepared. With no  funding, the program was adruptly terminated. Interestingly, I was told that the decision was made as the result of a series of “white papers” which OIA-HQ  had prepared in order to assess and realign the Agency resources committed to international work. I asked the Washington project officer, Wendy Grieder, about the reviews and she claimed to have no knowledge of any such program assessment nor had she provided any input to the process.  How any project assessment could have been carried out without soliciting input from the project officer or the lead operational official for the project was perplexing. 
Therefore, I asked to see a copy of the “white paper” on the Baltic project and was told bluntly that the document was confidential and my request to review was denied. I kept asking and, as the issue escalated, the Regional Administrator finally stepped and requested a meeting with Headquarters on the matter. Washington sent two senior OIA  officials, Lee Paserew and Joan Fiddler, to Chicago to explain that the evaluation process which produced the white papers was fait acompli and the Baltic program terminated. They then went on to suggest we participate in assistance programs with India. However, other than a few international visits by Mr. Mathur (travels on which he was sometimes accompanied by his family and which he told me afforded him the opportunity to visit relatives) no real comprehensive, on-going program was ever set up for regional management. It was clear that, following close on the heels of my testimony, the precipitous ending of the Baltic program, despite the availability of funds to close the program properly, was an overt act of retaliation. As the Supreme Court noted, even the appearance of retaliation in a civil rights case, constitutes retaliation.  But that was not to be the end of the story. Like Shakespeare’s Shylock, the Agency was bent on extracting a full pound of flesh. 
To understand what happened next, we need to step back to 1999. Between 1997 and 1999, I was assigned to the U.S Embassy in Copenhagen, Denmark at the direct request of Ambassador Edward Elson. The objectives were two-fold:  to implement the State Department initiative establishing a series of regional environmental hubs at Embassies world-wide; and, secondly, to bring the management and coordination of the Baltic Assistance program closer to the Baltic States themselves and to the other regional assistance donors. This predated your suit. But the assignment and the Ambassador’s personal involvement in selecting me created enormous jealousies in Washington. Both Alan Hecht and Bill Nitze personally held up the processing of the paperwork necessary to create the position. At one point Alan Hecht claimed that he couldn’t let the process go forward because there hadn’t been a fair competition for the position. I urged him to advertise and compete the position but he refused to do that either. On another occasion, with the Embassy requesting that I get proper credentials, including a diplomatic passport, Mr. Hecht told me flatly “You’ll never get a diplomatic passport.”  Other than his own ego and sense of importance, it’s hard to understand why this was such a big deal. But Alan is a man deeply concerned with the status symbols and perks of his position. The thought of having to deal with a staff member with a diplomatic passport when he had only a government Official passport must have seemed intolerable.
As the assignment remained in limbo, the Agency covered my living expenses with a supplement to my regular paycheck rather than setting up a fund at the Embassy to cover the costs as was the normal procedure and as I had requested.
In August, 1999, the assignment was terminated and I returned to take up my duties in Chicago. The Agency procedures for ending a detail of one of its employees, whether domestic or international, are clear and specific. Under this process, all financial obligations are to be closed out and stopped and all other assignment costs, such as equipment, are to be accounted for and either returned to the Agency or excessed. Interestingly, as irregularities emerged, Headquarters-OIA claimed to have no knowledge of any such procedures to close out details. Meanwhile, the regional financial officer, Cindy Colantoni, insisted that not only were the procedures clear but also that, in this instance, the responsibility for close-out lay with Headquarters.  With Washington and Chicago pointing fingers at each other, the assignment was never properly closed out and the housing allowance continued to be added to my paycheck. To be clear, and contrary to some claims, the housing payment was not a separate check but was added to my regular paycheck and deposited electronically by the Agency.
Fast  forward to 2004. Your trial had ended with a major victory and I, after the events discussed above, tried to return to some semblance of a normal career. At this point, the Agency, recognizing the problems with time and attendance reporting, implemented a new system for time and attendance reporting. But because of flaws in the old system, there were serious concerns, especially among Agency union members, that the new system would reveal irregularities including improper payments to individuals. They feared, not without reason, that, should these surface under the new system, serious punitive actions might be taken against those individuals…even though these irregularities were clearly the fault of the Agency. So strong were the concerns, that the Agency agreed not to take any punitive actions against individuals should such irregularities come to light...an agreement conveniently forgotten in my case.
Unfortunately, these fears were rooted in reality. An example will illustrate the vindictive approach the Region’s financial managers would take to mask their incompetence. Shortly before the new initiative went into effect, I was given a “pot” of money to use for end-of-year performance awards for my employees. Given the modest awards budget, the most I was able to give each employee was in the neighborhood of $300 dollars. As these awards appeared in their in their paychecks, my staff dropped by to thank me for their “generous” awards. But shortly after the first of the year, these same employees again came by to talk about their awards…this time with threatening letters from the Agency in hand. It seems that the Agency had changed $300 awards to $3000 awards.  Much of each individuals’ award had already been spent on Christmas, college tuitions, etc. And now the Agency was demanding that every penny above the original award be paid back immediately. Failure to do so, the letters threatened, would result in serious disciplinary action by the Agency, including seizing of entire paychecks until the owed amount was repaid. In addition, the letters contained threats of legal action. My employees were stunned and scared. So, as I had often done in my career, I entered the fray and eventually forced the Agency to negotiate individual settlements with each employee. These settlement agreements were to include no interest or penalty charges and were to assure the negative financial impacts of repayment were minimized. Because the error had caused the region to overspend its award budget, and because it had been unable to cover its error through the immediate collection of the overpayments, the Region had to go hat in hand to Headquarters for a budget supplement…much to the embarrassment of the senior management.
However, despite the embarrassment, the Region took no action against those responsible for the errors, preferring to threaten the innocent victims of their incompetence. Nor did the Agency ever apologize to the affected employees for the fear and panic engendered by their actions. Just as in your case, the responsible parties were protected while they blamed the victims. We hear a lot of talk about the Agency culture. Unfortunately, that culture is all about protecting the club members as Mr. Mathur so aptly put it. 
In 2005, the Agency “discovered” that it had continued to supplement my regular paycheck with the overseas housing allowance for five years. I was ordered to reimburse the Agency for the overpayments. I contacted the Office of the Comptroller and arranged a repayment schedule. At that point, the Agency began subtracting the agreed-upon amount from my paycheck. And there, I assumed, the matter ended. But that was not the case.
Shortly after the repayment began, Norm Niedergang, the Acting Deputy Regional Administrator, called me to his office and informed me that “someone” had called the Inspector General, asking for an investigation into the matter for possible criminal action. Based on the investigation, the IG found that I knew or should have known that additional funds were being added to my paycheck. In fact, I had told Wendy Grieder early on that I thought the housing supplement had not been stopped and was told she would look into it. The IG discounted this claiming that Wendy professed not to remember the conversation. Beyond that, the IG refused to accept Wendy as a credible witness because of a problem with alcohol abuse. It is an interesting Catch-22. If Wendy was not credible to support the conversation I reported, it is hard to see how her denial could be acceptable. But it was clear that Mr. Devito and the IG were on a mission to bring criminal charges. This they did. I plead guilty to receiving monies from the Government to which I was not entitled. I was sentenced to 4 months in prison to be followed by four months of home confinement and 2 years probation.
But the zeal of the IG was one dimensional. The DOJ prosecutor, in her brief to the court, stated that there was no contention on the part of the government that I, in any way, caused the monies to added to my paycheck. In fact, she laid the blame for that on the Agency citing “Agency error.” The IG apparently was unconcerned with that despite their clear charge to investigate “fraud, waste, and abuse.”  The question then is who did cause the error and who allowed it to continue for five years. In addition, one must ask if there should be criminal charges brought against those responsible for the “error.”  Keep in mind that, for criminal charges to be filed, one must show intent to deceive and defraud. In this instance, the intent was clearly there. 
It is important to note the housing allowance monies were a distinct line item in the Region’s budget and, thus, readily identifiable. But the senior budget officials in the Region…Bharat Mathur Deputy Regional Administrator, Cindy Colontoni, Deputy Director of the Planning and Management Division, and Norm Niedergang, Director of the Planning and Management Division… certified that they had reviewed each of the budgets for the five year period and certified that each was accurate. Further, these same officials certified, at the end of each budget period, that the budget expenditures were also legitimate and correct. But had these officials truly reviewed the budget documents in detail as they maintained, the housing allowance item would have been evident. These three officials would, no doubt, claim that they relied on the budget staff’s certification that the documents were accurate. But it was not the staff that certified the accuracy of the budget and the expenditures. That was and is the job of the GS-15 and SES senior budget officials…it is what they are paid to do. In certifying the accuracy and legitimacy of the budget and the subsequent expenditures, these three individuals were stating that they had reviewed the documents. In fairness, reviewing the region’s budget is a difficult and time-consuming task. But in this case, either they did not carry out the review in-depth as they claimed or they did and approved the continued payment of the overseas allowance.  If they did not perform the required in-depth review, then they lied when they certified the documents’ accuracy. Alternatively, they did carry out the line-by-line review and felt the continued funding was legitimate and proper. A third possibility is that they did see the line item for the housing allowance and, fearing embarrassment or punitive action, they decided to let the matter stand rather than calling attention to the error. This third possibility becomes more plausible as the payments continued through multiple budget cycles. Regardless of the reason, the end result was that these officials knowingly and with intent, falsely certified the accuracy of the budgets and expenditures. The misappropriation of federal funds is a serious crime. And misrepresenting the accuracy of proposed or actual expenditures ultimately results in lying to Congress.
If receiving the funds is a crime, then misrepresenting and approving illegal payments must be an equal or greater crime.  Some may argue that there was no deliberate intent to deceive on the part of these three officials. Indeed, the rather passive description by the prosecutor of “Agency error” seems to suggest it was all a big accident. But it is clear that these individuals made conscious decisions not to review the document in-depth but to certify that they had. Alternatively, they either chose to ignore the line item when it appeared or were simply unable to carry out the review properly. But, regardless of the reason, these officials intentionally certified that they had performed the full review and found that the budget and the subsequent expenditures were correct and justified.  
   Despite this, the IG has yet to investigate and prosecute the three responsible officials. Further, prior to my incarceration I requested just such an investigation with no response. It appears that the official line will be that since I plead guilty, no further investigation will be necessary.  
Finally, as I noted earlier, Mr. Niedergang informed me that the request for a criminal investigation had come from an unknown source. Subsequently, I learned that it was Mr. Niedergang himself who called the IG. Prior to becoming the Acting Deputy Regional Administrator, Mr. Niedergang was the Director of the Region’s Planning and Management Division. That Division prepares and submits all the budget request documents. It also tracks and manages all the expenditures against the Region’s allotted funds. As head of that Division, Mr. Niedergang  was responsible for the development of the budget documents and for assuring their accuracy and legitimacy. Clearly he didn’t do his job for five years while being paid to do so as a member of the Senior Executive Service (SES). But then, neither did his Deputy, Cyndi Colontoni, or the Deputy Regional Administrator, Bharat Mathur. 
Mr. Niedergang called the IG to divert attention from the real issue: how had the funds been misappropriated in the first place and who were the responsible parties.  It is a tactic as old as bureaucracy itself but it is surprising that the IG, a supposedly objective and neutral investigative body, agreed to the charade.  Or perhaps not.  The IG had been told more than once that it was “too cozy” with the senior managers of the region. Indeed, at the request of David Ullrich, the former Deputy Regional Administrator, members of the IG’s office sat at the weekly senior management meetings and participated in the full range of policy and operational discussions. Despite many complaints, Mr. Ullrich refused to exclude the IG from these meetings. It was only when formal complaints reached Washington that the Regional IG’s office was told to cease attending the meetings lest their objectivity be compromised.
So why all this lengthy discussion?  In accepting and implementing the re-payment plan, the issue was resolved. But it was clear that reopening the matter was both an attempt to cover-up the culpability of the Region’s senior financial officers and to go after a non-team player at the same time. Given my testimony in your case, I was already persona non grata. What is interesting is that it has become clear that the whole matter was an attempt to scare me and force my resignation. The Comptroller’s office itself noted that they hadn’t expected any jail time. Even the DOJ prosecutor had suggested that we negotiate a settlement. But the Regional Counsel’s office, acting at the instruction of the regional Administrator’s office insisted on prosecution and the maximum penalty. In the end, I agreed to plead guilty to receiving funds to which I was not entitled. I further agreed to resign and pay back the full amount owed immediately. In return I kept my pension and my health insurance.  
In July, as I prepared to begin my sentence, I received another letter from EPA stating that they had again overpaid me and threatening to take legal action if I didn’t repay the money at once. It appeared that, in calculating the amount owed to me for unused leave, the Agency had once again erred. It was so Kafkaesque that it was almost comic. But it should have been another clue to the IG that the financial managers in the Region were both incompetent and dishonest. Still no action was taken. 
That is how the threads came together and how I came to be here. The fact that the Agency agreed to a, and implemented, a settlement of the matter and then reneged is clear retaliation. Indeed, once the action was referred to DOJ, the Region continued to insist that only a settlement that included full prosecution was acceptable. It’s hard to imagine any more personal retaliation. 
It continues to be a surreal situation. And it is frightening. When I was a child, I was sexually abused by two men on my paper route. Like most people…and certainly most men…the abuse became my deep dark secret. So you can understand how the very thought of prison engenders feelings of horror and terror. 
So we come full circle. Many people have asked me if, knowing the consequences, I would still testify on your behalf. The answer is simply “yes.”
Please accept my thanks for the support and encouragement that you, Segun, the members of your church, Reverend Fauntroy, and so many others have given me and my family.     

  Jon 
Inmate Number 17508-424
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